STOCK "BROKERS" AS AGENTS AND DEALERS
WILLIAM 0. DOUGLASt AND GEORGE E. BATEStt THE blurred fashion in which courts have at times treated the distinctions between stock "brokers" acting on the one hand as agents or on the other as dealers has resulted in several paradoxical situations. One of these is illustrated by the procedural and substantive law aspects of Howell, McArthur & Wiggin, Inc. v. Weinberg.' Plaintiff, a stock "broker," sued to recover the price of 25 shares of United Founders Corporation common stock alleged to have been purchased by it "as broker" for and on account of defendants. By a general denial and motion to dismiss, defendants raised the point that no "agency" existed on the part of the plaintiff to purchase for and on account of defendants but that the transaction constituted a sale to defendants by plaintiff as agent for the seller. That issue was submitted to the jury which returned a verdict for plaintiff for the price asked less the commission which the seller allowed plaintiff. The judgment entered on the verdict was affirmed by the Appellate Division. The issue before the Court of Appeals was stated as follows: "The sole question of law for the consideration of this court is whether this judgment, unanimously affirmed, is supported by any evidence from which the inference can be drawn that plaintiff acted as agent for defendants." 2 That court, after concluding that the evidence supported the verdict, affirmed the judgment.
From the record it appears that Founders General Corporation was distributing stock of its affiliate, United Founders, and had made arrangements with various dealers, including plaintiff, to sell and distribute these shares under an agreement whereby plaintiff was enabled to obtain the shares at a price less than the quotation to the customer. The existence of this arrangement and its details were not controverted nor denied but were unequivocally established by plaintiff's own witness. 3 A retSterling Professor of Law, Yale University. ttAssistant Professor, Graduate School of Business Administration, Harvard University; Research Associate on the Sterling Foundation, Yale School of Law.
For a more extended discussion of the security business see the authors' Secondary Distribution of Securities-Problems Suggested by Kinney v. Glenny (1932) 41 YALE L. J. 949. 1. 260 N. Y. 250, 183 N. E. 379 (1932) . "2. Id. at 252, 183 N. E. at 379. 3. Record, 48 , 53. Plaintiff's witness, Walter S. Wiggin, Cross. Q. Your business was the general buying and selling and dealing in stocks and securities generally; is that a fact? A. Yes.
Q. And not being a member of any of the stock exchanges you were not bound by [46] view of the facts clearly established at the trial indicates that by all known standards and criteria of the security business ' plaintiff would be classified as a dealer. (1) Plaintiff was the local sales representative of what amounted to a wholesaling house. This was established by its admission at the trial,5 its local advertising," and by the fact that it placed itself in a class with such well-known security merchants as Harris, Forbes & Company and Bond & Goodwin. 7 (2) It sold to defendants at as nearly a fixed price as would be possible in such sales of stock." (3) It con--firmed the purchase to defendants as "sold to you" rather than as "bought for your account." 9 (4) It ordered the stock from the wholesaler without receiving an advance payment or a "margin" from the customer. 1 0 (5) It solicited the order for this particular stock,-" thus indicating it was endeavoring to sell this security, not just soliciting brokerage business. (6) By its own admission it was bound by the prices and rules of the wholesaling house.'" (7) It charged its customer no commission 3 (8) It made no disclosure to the customer of its profit in the transaction. ' (9) It received a dealer's discount from the wholetheir rules, particularly with relation to the commissions you could charge; isn't that a fact? A. No, we were not bound by the same rules. We were bound by some rules. Q. Who formulated or promulgated the rules that you were bound by? A. The Founders General Corporation.
Q. You were their agents and distributors in this section? A. We were one of the agents and distributors. Harris, Forbes & Company, Bond & Goodwin and others were operating under the same agreement that we were.
Q. What was your connection with the United Founders Corporation? A. We were the distributing, buying and selling organization for all securities of the American Founders group in which United Founders was included ... Q. So that you were buying that stock at 72ys and purporting to represent customers under a buying order to whom you were charging $74? A. Yes, sir.
Q. You charged no commission to the customer whom you claim you were representing in this case, did you? A. None whatever.
Q. And your profit was represented by the difference in the price that you paid for these securities and the amount that you received from your customers generally? A. Yes, sir . .. Kinney v. Glenny (1932) Furthermore, there was no evidence whatsoever that defendant thought plaintiff was acting as agent rather than as dealer. Plaintiff had advertised locally that it was acting as distributor for Founders General Corporation,' 7 and, according to defendants, they knew at the time the order was placed that plaintiff was seeking to distribute an allotment of United Founders shares.'
The matter is fully discussed in Bates and Douglas, Secondary Distribution of Securities-Problems Suggested by
It is therefore surprising both to find the trial court 15. Note 3, supra. 16. Record, 68, 69, 87, 88 . The fact that plaintiff did not carry an inventory would not itself make him out to be a dealer. As is pointed out hereafter that fact alone is consistent with either an agent or a dealer relationship.
17. Record, 27. Plaintiff's witness, Ernest E. Kellogg, Cross. Q. Did you ever see any of the advertising your firm did in the papers about that time? A. I don't remember any specifically.
Q. Will you deny they advertised they were the general representatives and distributors of the American Founders group, including the United Founders stock in this section? A. That is a fact.
18 "Unless specially agreed otherwise, the common understanding is that in the ordinary transaction a broker buying securities for a customer does not buy them as the latter's agent. The 5 customer is not regarded as the broker's undisclosed principal who may be held by the seller to answer'for any liability of the broker in making the purchase. The seller and the customer have no relations with each other, and the broker deals independently with each. Both the customer and the seller look only to the broker in their respective undertakings with him. While the seller expects that the broker is buying for a customer, he does not count on any liability of the customer as the broker's principal. This at least is believed to be the generally accepted view when the customer is undisclosed, although the seller knows or believes that the broker is buying for a customer. Special terms in the customer's engagement of the broker may alter the relationship. But, as the business of buying and selling securities is ordinarily conducted, the broker would seem to be an independent contractor rather than an agent. It is true that he renders a service and carries out an order. But this is not the test. The broker is his own master in carrying out "the order, and the customer has no control of its execution. Where control is not given, no agency is created. "If it is not common knowledge that this is the view taken of such transactions in the business world, and if such view may seem a departure from the law as generally understood to prevail, yet the theory that the customer here was the undisclosed principal of when its requirements are satisfied. 2 And, although a confirmation slip may be a sufficient memorandum of the contract to satisfy the statute, where the confirmation slip does not conform to the contract a court of equity has no power to reform it so as to make the contract enforceable.
2 " But where one acts as agent for the customer the statute of frauds provision of the Sales Act is inapplicable to the order given by the latter, 2 4 since there was no sale from the agent to the customer. Secondly, where the dealer is suing as vendor for damages or for the price of the securities he is confronted with the usual rules of the law of sales. In a majority of the few jurisdictions which have passed upon this point, stocks are held to come within the Sales Act,' although "things in action" are excluded from the category of "goods." 0 The measure of recovery against the vendee for refusal to accelit delivery of the stock might not be the contract price but rather damages computed by the difference between the contract price and the market price at the time of delivery. 2 7 In the absence of evidence of such difference the recovery would be limited to nominal damages. To recover the the broker in the latter's purchases of the stock may not be upheld. The broker's purchases were at prices other than the customer's orders, and its contracts to buy were not the same as those of the customer to buy. The sellers might not claim a sale to the customer. No agency existed to charge the customer to meet the broker's obligations in its purchases. They were transactions independent of the customer's orders, although made in reliance upon the orders. They were the broker's own business. As one of the plaintiff's witnesses testified, the broker might dispose of his purchases as he saw fit until he applied them to the acceptance of the orders. Feinstein, 133 Misc. 27, 213 N. Y. Supp. 3 (N. Y. City Ct. 1928 [Vol. 43 contract price would require satisfaction of the conditions of Section 63 of the Sales Act, -9 which restricts recovery to instances where the property in the stock had passed to the buyer, or where the price was payable on a day certain, irrespective of delivery or of transfer of title, or where the stock could not readily be resold for a reasonable price, though property in the stock had not passed."
If, however, the "broker" is acting as an agent of the customer, the problem of whether there is sufficient passing of the title to the shares to warrant a suit for the price arises in a somewhat different way. On acquisition of the shares by the agent the title is said to pass to the customer directly, the "broker" holding the shares as pledgee for the amount of his advances." The difference is marked in case of bankruptcy of the "broker." Where he was acting as dealer the customers are his general creditors for all advances made unless title "had passed to the buyers on proper allocation by the seller" to his contracts of sale. Supp. 274 (Sup. Ct. 1932) . When the Sales Act is held to be inapplicable to sales of stock, the rights of the parties would be determined in accordance with the general principles of law governing the performance of contracts. Thus it has been held that where there has been no repudiation of the contract by the buyer prior to the time when plaintiff tendered the stock, the plaintiff, on tender and refusal of the buyer to accept and pay, has a choice (1) to hold the stock for the benefit of the buyer and sue for the price; (2) to elect to sell the stock and recover the difference between the selling price and the contract price; or (3) to keep the stock and recover the difference between the contract price and the market price at the time of the breach and at the time and place of delivery. in the absence of definite allocation to the sales contracts.
3 If, however, the "broker" was acting as agent, specific allocation of the stock to orders is not necessary, the customers of that class sharing as tenants in common under the pledgor-pledgee relationship.3 4 Analogous problems are raised where the dealer, w ith money advanced by the customer, purchases stock pursuant to the customer's order and pledges the stock for a personal loan. The mere acquisition of the stock by the dealer has been held insufficient to appropriate the particular stock to the customer so as to vest title in him.' Moreover, if the "broker" is acting as a dealer or vendor and the contract of sale does not provide otherwise, he must deliver or tender delivery to the customer. But where he is acting as agent no such tender is necessary, the customer's only defense being a counterclaim for any damages suffered. 6 In case he was selling stock to the customer in the manner of a merchant, the delay in the delivery or tender of the certificates might be fatal. The general principle is that when no time for performance is set, the duty is to perform within a reasonable time. 37 Or when the contract contemplated delivery in a specified time, failure to deliver by that time bars an action for the price. 8
33.
In re Banker's Capital Corp., supra note 31, on analogy to rules governing contracts for sale of other personalty. Marshall v. Roettinger, 294 Fed. 158 (C. C. A. 6th, 1923 
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Some jurisdictions, including New York, have held that where the "broker" acts as agent the customer cannot rescind the transaction against him, the action of rescission lying only against the seller. 9 Consistently therewith it has been held that the only remedy by the customer against the "broker" would be for damages caused by the delay. 40 Yet since he was acting in the capacity of an agent, the "broker's" obligation (arising from the bilateral contract between him and the customer) is limited to the use of reasonable care and diligence in filling the order and obtaining the delivery of the certificates. 4 " Hence if he can show that the belated delivery was due to no negligence of his, but to the delay of the transfer agent, the customer is not excused from performance. 42 In case he was acting as dealer, however, in order to maintain an action he would need tender delivery to the customer within the time stated or within a reasonable time, the negligence or delay of a transfer agent being no excuse for his belated performance. 4 " Enough has been said to indicate that there are substantial reasons why a stock "broker" who acts as a dealer would prefer to have a court or jury find that he acted as agent. The reasons for the preference in the Howell case might well have been the following. There was a delay in delivery of about three months. 4 4 Although the jury found that this delay was not due to the negligence of plaintiff,' yet if plaintiff had sued Schiebel, 112 Conn. 248, 152 Atl. 66 (1930) , holding the broker not liable for the delay of the transfer agent in transferring the shares to the customer where the broker himself was not negligent.
43. See cases supra notes 37, 38. An agent-customer relationship as contrasted to a dealer-customer relationship would not permit the customer to repudiate the order after execution by the "broker" so as to be relieved from liability to the "broker" for the price. 45. The trial court charged that "plaintiff Was not responsible . . .if it acted as broker for any delay in the delivery of this stock unless that delay was due to some want of as dealer (or vendor) it seems likely that this delay would have been fatal. 46 Furthermore, in an action as dealer for the price, plaintiff would have been confronted with the defense that defendants repudiated prior to appropriation of shares to the contract. 47 There are, to be sure, risks in suing as agent not inherent in a suit as dealer. Thus an agent who sells his "own" stock to his principal (the customer) without full disclosure may not enforce the contract against the principal. Or, in the case of executed transactions, he may be liable to the customer in rescission, even though the price was fair and the bargain as good or better than could have been obtained elsewhere. " ' As stated by the New York Court of Appeals in Taussig v. Hart: 49 " . the law does not permit an agent employed to purchase, to buy of himself. It is no answer that the intention was honest and that the brokers did better for their principal by selling him their own stock than they could have done by going into the open market. The rule is inflexible, and although its violation in the particular case caused no damage to the principal, he cannot be compelled to adopt the purchase."
Since the plaintiff in the Howell case sued as agent of the customer, it would seem that he brought himself within this rule. But without mentioning the Taussig case or discussing the point, the Court of Appeals held otherwise. Previous, however, to the Howell suit, the court had decided the case of Kinney v. Glenny.6° In that case a customer sued his "brokers" to rescind an agreement for the purchase of shares of stock, claiming that they had acted as his agents. A regular brokerage commission had been charged the customer, and while the confirmation slip read "sale to you," the customer had had no actual knowledge that anything other than a normal "brokerage" transaction was involved.
care on its part . . ." Record, 119. One bit of evidence that plaintiff was negligent (even assuming it was acting as agent) was not emphasized by the defense. It appeared (Record, 74-78) that plaintiff lumped defendants' order with those of other customers and did not request the transfer agent to send a certificate in the denomination of 25 shares to fill the defendants' order. Consequently the transfer agent returned certificates of larger denominations which had to be returned to be broken down.
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But measured by the established standards of the security business, the "brokers" had in fact acted as dealers. Upon the understanding that they would pay the difference if the shares came back on the open market within sixty days, they had acquired the securities from a New York house at a price less than that charged the customer. The customer held the shares more than sixty days and on discovering the facts brought his action. The court, refusing to conclude that the defendants had sold plaintiff their "own" shares, dismissed the suit on the ground that plaintiff's only remedy against defendants was an action to recover the undisclosed profits. Thus a dealer who does not carry an inventory, who leads his customer to believe that he is acting as an agent and who in fact obtains an agent's commission in addition to his dealer's profit, may protect himself against rescission by defending on the ground that he acted as agent. By virtue of his non-disclosure he receives protection normally not accorded fiduciaries.
So it may be that the absence of an inventory in the Howell case is the differentiating factor between that case and Taussig v. Hart. But the reasons for drawing such a distinction are by no means obvious. To be sure, in the latter case the agent at the time of sale "owned" the stock in the sense that he had possession of the certificates for which he had paid the price. In the Howell case plaintiff was not carrying this stock in its portfolio. But it had an arrangement with Founders General whereby it agreed to distribute the stock. What the details of that arrangement were does not appear. 0 ' If it definitely committed plaintiff to take a specified quantity of shares, the case is scarcely different from the Taussig case. If plaintiff merely had an option to acquire the shares, the difference would not be basic; nor would it be even though Founders General were under no duty to plaintiff to deliver any shares. The feature common to all those situations is the existence on the "broker's" part of an interest adverse to that of his customery-and inconsistent 51. Plaintiff's witness, Walter S. Wiggin, Re-Cross, Record, 57. Q. Isn't it a fact . . .that you had a private arrangement with the Founders General Corporation for assisting them in distributing the United Founders stock? A. We did have.
Q. And that in connection with that arrangement they would allot to you or protect you to enable you to make sales of that stock at a price that would not fluctuate to such an extent that you would not have protection on the fixed value, isn't that the fact? A. They would advise us of the market opening price of the day. We were to bill at that market price. No excess of it. And during the day if there was any change of price they notified us by wire or 'phone.
Q. That is, you started in each day with a quotation from them as to the price at which you could sell United Founders that particular day out of the stock they were going to distribute. A. At that market price in Boston.
52. See extended analysis of this point in Bates and Douglas, supra note 4. As stated in F. C. Adams, Inc. v. Frank H. Thayer & a. Ex'rs., supra note 21, where the dealer was acquiring stock from outside sources, not selling from his inventory: "It was no with the fiduciary-agency relationship in which he claims to have acted. His dominant motive is profit to himself realized by buying as low as possible and selling to his customer as high as possible. Certainly no rational distinction can be drawn between a merchant who carries an inventory and one who does not. Retail and wholesale merchants in other lines frequently have insufficient merchandise on hand to fill orders of customers. Yet when they buy a supply sufficient to fill the orders they do not thereby act as agents for their customers. Thus in the Howell case although the plaintiff, who asserted rights of an agent, did not carry an inventory, he acted as a merchant and should be limited by the same rules as the plaintiff in Taussig v. Hart.
In such event the only factor which would protect him in his action would be full disclosure that he was acting as dealer or merchant. From the testimony of defendants it seems clear that full disclosure was madeP 3 To be sure, the profit plaintiff hoped to make in the transaction was not disclosed. 4 But it would be the exception, not the rule, for vendors to disclose to their vendees the exact profit which they expected to realize. If a "broker" revealed that he was acting as dealer, that should suffice. But the Court of Appeals after accepting the verdict that plaintiff acted as agent concluded that deduction of plaintiff's profit of 1y per cent was proper. It said: I "Due to plaintiff's undisclosed relationship with the owner of the stock, nothing except the actual purchase price of the stock can be recovered from defendants. No profit or commission can be allowed."
As authority for this proposition the court cited Kinney v. Glenny. 0 Thus the Howell case also assumes paradoxical aspects. A jury is allowed to find that a "broker," who by all standards of the business acted as dealer, acted as agent. Having been classified as agent, the part of the order that the broker should make effort to obtain a better price. . . .If the plaintiff [dealer] obtained the stock, it did not concern the decedent how much it paid for it. . . . The situation thus differed from the ordinary case in which it is the broker's duty to buy for the customer and to obtain the stock as cheaply as possible and not above such limit of price as the customer may set. . . .The plaintiff acted for itself and not for the decedent. Having an offer for the stock, it could make a profit if it could obtain the stock at a price below the offer, and this it sought to do." 85 N. H. at 181-182, 155 Atl. at 690.
53. See note 18, supra. 54. Record, note 18, p. 59. Plaintiff's witness, Walter S. Wiggin, Re-Cross. Q. You never told your customers what concession you were getting, did you? A. Why should we? They bought at the same price they could buy in the open market and they could have sold at the same price they bought.
Q. In any event you did not tell the customers your concessions or whatever benefit you were deriving out of the transaction on your sales of the United Founders, did you? A. We did not.
55. Supra note 1, at 253, 183 N. E. at 379. 56. Suprca Zote 50.
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"broker" is in the first place allowed to assert rights on a contract even though he had an interest adverse to that of his customer which, accordIng to the court, he did not disclose. In the second place, having been found to be an agent the "broker" is deprived of his profit though in fact he was a dealer and the customer admitted that he knew he was so acting. And in the third place, by being classified as agent contrary to fact he avoids being put to the defense which a dealer normally must sustain. The result of the Howell and Kinney cases may be either or both of the following legal propositions:
(1) A "broker" who by all standards of the security business is a dealer may nevertheless on the one hand assert rights or claim defenses peculiar to an agent provided he does not carry an inventory and, on the other, avoid the rule which forbids an agent to sell his "own" 51 stock even though he solicits orders for particular securities and fills them in the manner of a security merchant without an inventory.
(2) The question of whether or not a "broker" acted as agent or dealer is a question of fact. In addition the Howell case may mean that even though the customer is not misled by the nature of the transaction, if a jury calls a dealer an agent he is deprived of his profit. The two cases have come perilously close to establishing as a matter of law the first proposition stated above. The reasons for the position of the New York courts on that proposition may well be due to a failure to treat the second proposition in a discriminating manner.
III
It is undoubtedly true that in one sense the question of whether or not a "broker" acted as agent or dealer is a question of fact. What the "broker" did may be controverted or in dispute. The determination of that question certainly is for the jury. But after it is ascertained what the "broker" did-his representations to the customer, the type of confirmation used, where and how he obtained the securities, who paid his commission-the legal consequences should remain for the court. Or to put it another way, if the issue is sent to the jury, it should be submitted under precise instructions as to what specific earmarks will constitute a "broker" a dealer on the one hand or an agent on the other.
. The law is replete with analogies. Thus in a case involving the liability of the defendant to creditors on the ground that he was a 57. See Bates and Douglas, supra note 4. The coure in the Kinney case, after holding that the dealer was not liable, indicated that if any one was liable it was the seller from whom the dealer received the stock. Accordingly plaintiff sued Lisman & Co. The complaint was dismissed. Kinney v. Lisman, 147 Misc. 431, 263 N. Y. Supp. 828 (Sup. Ct. 1933) .
1933]
partner in the business, the jury is allowed to ascertain what were the terms of his contract with his alleged co-partners."s But as has been stated, "whether a partnership existed or not is an inference of law from the established facts . . ." r9 If "the extrinsic facts and the inferences to be drawn therefrom are free from dispute" the question of construction is "exclusively a question for the court." 'o Similarly, in cases where the injury to plaintiff has been caused by one whom defendant calls an independent contractor but whom plaintiff calls a servant or agent of defendant, the appellate courts have worked out formulae defining in general these concepts. The distribution of powers between the court and the jury is well stated by the New York Court of Appeals: " "As here, the answer may depend on a written contract. In the absence of technical phrases whose meaning is obscure, or of latent ambiguities making the subject-matter of the contract doubtful, the court must construe it. "That presents, gentlemen of the jury, a question of fact for you to determine. Of course, you are not limited solely to that conversation in determining whether or not this was a mere sale or whether brokerage services were involved, but you have a right to take into consideration all other testimony, both oral and written, which you accept as credible and which bears upon that proposition.
"A broker, to define the term in very simple language, is an agent employed to purchase or sell for another.... "Now, you have the definition of a broker, you have the testimony of Kellogg, you have the testimony of Maurice Weinberg, you have the other details, both oral and written, which have been given in evidence with relation to this transaction. Determine, gentlemen of the jury, from that testimony whether this transaction was a sale, or whether it involved the brokerage services of the plaintiff. If you find that it was a sale, that is, if the plaintiff was not purchasing something for the defendant, but was selling them stock as the agent of another concern, then your verdict must be one of no cause of action . . . That is the primary proposition involved. Determine that first. Was the plaintiff a broker in this transaction, or was he simply the agent of the owner of this stock?" Certainly, this charge does not reveal even the gross differences in fact between a stock "broker" acting as agent on the one hand and as dealer on the other. It seems unlikely that the jury would supply the discrimination which the trial court failed to furnish. The distinctions which the court states as respects agency and sale, buried as they are in a long charge, would tend to blur rather than differentiate the two relationships. It is difficult to believe other than that a jury under such a charge would be likely to classify as an agent any dealer who was authorized by a customer to place an order for purchase, and who in a popular sense rendered "brokerage services" to the customer.
The distinctions between dealer and agent have been only generally articulated by the courts.
3 Nevertheless, recent cases have recognized more and more the distinguishing characteristics of these two relationships. The New York Court of Appeals has on occasion adverted to them.
4 Judge Merrill has well stated them as follows:
"Ordinarily stockbrokers are agents working for a commission. They attend to the purchase and sale of stocks or shares or other securities for and on behalf of clients. They are employed to buy and sell shares of stock of incorporated companies by their principals. It cannot be said that a person who buys for himself and sells to another is acting as a stockbroker for that other. Stockbrokers, on the other hand, do not transact business for themselves, but for others. Their employment is to buy or sell stocks, and they receive compensation for their services. They act as agents of the persons for whom the purchases or sales are made. Their interest in the transaction is only to the extent of the commission which they are to receive. On the other hand, stock dealers or jobbers are those who deal in stocks or shares. They are persons who purchase or sell stocks, bonds or other securities on their own account. The distinction between a stockbroker and a stock dealer is clear and well defined. Having in mind the distinctive ftatures between stockbrokers and stock dealers of jobbers, the record on this appeal shows that Schofield & Co. were actually acting as dealers and not as brokers in relation to the two transactions. In the first place, Schofield & Co.'s letterhead represented them to be specialists in 'investment securities.' Secondly, the written confirmation of sale from Schofield & Co. to plaintiff read: 'We are pleased to confirm sale to you.' It did not read: 'We have this day sold or purchased for your account and risk,' which would have been the natural wording of the confirmation had Schofield & Co. been acting as the brokers for plaintiff. Furthermore, the evidence shows that Schofield & Co. bought the ten shares of the Equitable Trust Company stock from defendant at ninety-two dollars per share, and on the same day sold the same stock to plaintiff at ninety-five dollars per share; and that Schofield & Co. purchased of defendant twenty shares of the Aetna Life stock at ninety-nine dollars a share, and the same day sold the same stock to the plaintiff at one hundred and one dollars and fifty cents a share. Nothing, it seems to me, could more clearly indicate the capacity in which Schofield & Co. were acting, and that they were at the time, not the agents of plaintiff, but were dealers in the securities which they sold to him. There is no claim on the part of plaintiff that Schofield & Co. were to receive any commissions whatever. Their compensation was -in the increased price which they received from plaintiff for the two blocks of stock in question. The form of confirmation used by Schofield & Co., showing a profit to it of three points on one stock and two and one-half points on the other, shows the true relationship between said company and plaintiff." 65
Other courts have recognized the same distinctions and in 'general have employed the following differentiating characteristics or earmarks to distinguish the dealer from the agent.
(1) The form of the confirmation "sold to you" rather than "bought for your account" is evidentiary of a dealer-customer relationship. 6 (3) The "broker" when acting as dealer usually acquires the stock at one price and transfers it to the customer at another. 68 (4) If the "broker" is selling from his inventory he is acting as a dealer. 0 0 (5) He is nonetheless a dealer even though he had no inventory but was acquiring securities for his customer from any of several sources in the manner of any merchant. 70 For a "broker" to sell from his own inventory would establish that he acted as a dealer; but it is not true, conversely, that the absence of an inventory makes him an agent. That alone would not discriminate between an agent and a dealer, though it would be evidence to be weighed along with other of the criteria mentioned.
A "broker," however, need not have all the foregoing characteristics in order to be a dealer. For example, in the Kinney case the "broker" took commissions from both parties. Nor does it mean that those characteristics are the only ones differentiating a dealer from an agent. Thus in the Kinney case the "broker" guaranteed to the seller that the stock would not come back onto the market within sixty days, a contract consistent only with a dealer relationship.
As ("If one of his customers wanted one of the real estate stocks in which Burroughs specialized, he quoted a price ... When his customer accepted the price quoted, Burroughs then went into the market and bought the stock as cheap as he could and kept the difference.") ; State v. Schofield, supra note 68 (defendant-"broker" was a member of a distributing group somewhat comparable to plaintiff in the Howell case and was held to be acting as a dealer and not as an agent) ; F. C. Adams, Inc. v. Frank H. Thayer & a. Ex'rs.; Farr v. Fratus, both supra note 21; Agar v. Orda, supra note 30. And see Schofield v. Jackson, supra note 31 ("broker" was under contract with the issuing corporation "to market an entire new issue" of stock).
Some transactions between dealer and customer may initially be nothing but an offer on the part of the customer to buy from the dealer at a price named. For example, in F. C. Adams, Inc. v. Frank H. Thayer & a. Ex'rs., supra note 21, at 181-2, 155 Atl. at 690, the court said: "So far as appears, the plaintiff had no duty to obtain any stock at a price it did not choose to pay. In substance, an offer was made to buy which the plaintiff accepted when it thought it to be for its interest to do so. The situation thus differed from the ordinary case in which it is the broker's duty to buy for the customer and to obtain the stock as cheaply as possible and not above such limit of price s the customer may set."
Of course the fact that the "broker" acting as agent assumed the position of principal towards the buyers or sellers with whom he dealt does not make him a vendor or dealer as respects his customer. American Cotton Mills v. Monier, 61 F. plaintiff (1) was the local representative of a wholesaling house; (2) sold the stock at as nearly a fixed price as would be possible in case of stocks; (3) confirmed the transaction with a "sold to you" slip; (4) ordered the stock from the wholesaler without advance payment or any "margin" from defendants; (5) solicited the order for this particular stock; (6) was bound by the prices and rules of the wholesaling house; (7) charged defendants no commission; (8) made no disclosure to the defendants of its profit; (9) received a dealer's discount from the wholesaling house; and (10) did not call for payment until the stock was tendered to defendants. Those facts being established beyond doubt and defendants admitting they knew plaintiff acted as dealer, it would seem that the correct procedure would have been to grant the motion for non-suit. But if the case were going to the jury, it should have been sent merely for the purpose of finding whether or not the evidence supported the foregoing facts. Once those facts were established then the question of whether or not plaintiff was dealer or agent became a question of law for the court. As a question of law it is clear that plaintiff was a dealer.
From the viewpoint of procedure and trial court strategy the Howell case appears to have the following significance. Defendants stood on their motion for non-suit and did not except to the charge or submit requests to charge describing in more detail the differentiating characteristics of dealer and agent. Until counsel sharply differentiate the legal and factual distinctions between dealer and agent, it may confidently be expected that trial and appellate courts will continue to treat these concepts in a blurred fashion. [Vol. 43 
